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WELCH J

The defendant David Lemar Banks was charged by bill of information with

possession with intent to distribute marijuana a violation of La R S 40 966 A 1

Count 2 and possession with intent to distribute cocaine a violation of La R S

40 967 A l Count 3 He pled not guilty and following a jury trial he was

found guilty as charged of possession with intent to distribute cocaine
I

The

defendant was sentenced to twenty years at hard labor with the first two years of

the sentence to be served without benefit of parole probation or suspension of

sentence The State subsequently filed a habitual offender bill of information

Following a hearing on the matter the defendant was adjudicated a fourth felony

habitual offender The trial court vacated the defendant s twenty year sentence

and sentenced the defendant to life imprisonment at hard labor without benefit of

parole probation or suspension of sentence The defendant now appeals

designating one assignment of error We affirm the conviction habitual offender

adjudication and sentence

FACTS

On June 27 2007 Corporal Drew White with the Baton Rouge City Police

Department along with several other police officers rode in a raid van to a

residence on Alliquippa Street in Baton Rouge to execute a search warrant As the

van approached Corporal White observed the defendant and Carl Richard standing

in the front yard of the target residence Corporal White and other officers exited

the van and ordered the defendant and Richard to get on the ground Richard

complied but the defendant ran

Corporal White and Sergeant Ricky Arnette S WA T team leader with the

Co defendant Carl Richard was charged with the same crimes Richard was the only
defendant charged with possessing a firearm while in possession of marijuana Count 1 The

State subsequently dismissed Count 1 and Richard pled guilty to the reduced charge of

possession ofmarijuana and possession of cocaine It is not clear from the record when or if the

State dismissed Count 2 against the defendant However the State only proceeded to trial on

Count 3
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Baton Rouge City Police Department pursued the defendant with Corporal White

close to the defendant and in the lead of Sergeant Arnette The defendant ran

through the backyard of the residence and jumped over a four to five foot chain

link fence into another backyard As the defendant continued to run Corporal

White observed him reach into his pocket and throw four baggies of crack cocaine

onto the ground Corporal White saw the drugs on the ground but continued to

chase the defendant The defendant ran to Canonicus Street where he attempted to

hide underneath a van in front of one of the houses on that street Corporal White

grabbed the defendant and placed him under arrest

Sergeant Arnette stopped at the spot where the defendant threw down the

cocaine and retrieved the four baggies One baggie contained three smaller

baggies for a total of seven baggies of crack cocaine The total weight of all the

cocaine was just over ten grams

ASSIGNMENT OF ERROR

In his sole assignment of error the defendant argues that the evidence was

insufficient to support a guilty verdict Specifically the defendant contends only

that the State failed to prove that he possessed the cocaine that was seized The

defendant does not contest that the State proved the intent to distribute the

2
cocame

A conviction based on insufficient evidence cannot stand as it violates due

process See u S Const amend XIV La Const art I 2 The standard of

review for the sufficiency of the evidence to uphold a conviction is whether

viewing the evidence in the light most favorable to the prosecution any rational

trier of fact could have found the essential elements of the crime beyond a

reasonable doubt Jackson v Virginia 443 U S 307 319 99 S Ct 2781 2789

2
In his briet the defendant states Here the State has satisfied its burden of indicating that

the substance in the plastic bags was a controlled dangerous substances sic and it met its
burden ofproving the quantity would be inconsistent with personal use
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61 L Ed 2d 560 1979 see also La C Cr P art 821 B State v Ordodi 2006

0207 p 10 La 1129 06 946 So 2d 654 660 State v Mussall 523 So 2d 1305

1308 1309 La 1988 The Jackson standard of review incorporated in Article

821 is an objective standard for testing the overall evidence both direct and

circumstantial for reasonable doubt When analyzing circumstantial evidence La

R S 15 438 provides that the factfinder must be satisfied that the overall evidence

excludes every reasonable hypothesis of innocence See State v Patorno 2001

2585 pp 4 5 La App 1st Cir 6 2102 822 So 2d 141 144

The trier of fact is free to accept or reject in whole or in part the testimony

of any witness Moreover when there is conflicting testimony about factual

matters the resolution of which depends upon a determination of the credibility of

the witnesses the matter is one of the weight of the evidence not its sufficiency

The trier of fact s determination of the weight to be given evidence is not subject to

appellate review An appellate court will not reweigh the evidence to overturn a

factfinder s determination of guilt State v Taylor 97 2261 pp 5 6 La App 1st

Cir 9 25 98 721 So 2d 929 932

To support a conviction for possession with intent to distribute the State had

to prove beyond a reasonable doubt that the defendant 1 possessed the

controlled dangerous substance and 2 had an intent to distribute the controlled

dangerous substance La R S 40 967 A 1 State v Young 99 1264 p 10 La

App 1 st
Cir 3 3100 764 So 2d 998 1006 As noted above the defendant does

not contest that the evidence presented at trial proved the intent to distribute

element of La R S 40 967 A 1 He argues only that he did not possess the

cocaine Specifically he contends that the drugs were already lying on the ground

as he ran past them while being chased by Corporal White

The State is not required to show actual possession of the narcotics by a

defendant in order to convict constructive possession is sufficient See State v
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Smith 2003 0917 p 5 La App 1st Cir 12 3103 868 So 2d 794 799 Actual

physical possession is of course sufficient as well See State v Trahan 425

So 2d 1222 1226 La 1983

Corporal White testified that while in close pursuit of the defendant he

observed the defendant grab items out of his pocket and throw it to the ground

Corporal White described what the defendant threw down as clear sandwich

baggies that he observed to have a white substance in them As he ran past the

baggies the substance in them appeared to be cocaine From the time he began

chasing the defendant until the defendant threw the cocaine on the ground

Corporal White never lost sight of the defendant In describing the distance

between him and the defendant during the chase Corporal White testified I was

never in sic any further from him th a n from me to the prosecutor s desk

Sergeant Arnette testified that while he did not see the defendant reach into

his pocket he saw a guy and then he saw an item go off to the side Sergeant

Arnette also described what he observed as follows I see the man he s not that

far from me the man that we re chasing and I see a couple of objects fall from his

body as he s running Sergeant Arnette ran to the objects on the ground and

observed what appeared to be crack cocaine wrapped up in little clear baggies He

seized the baggies and subsequently gave them to Corporal White

In rendering its verdict the jury obviously believed Corporal White s

testimony that he personally saw the defendant throw down baggies of a white

substance later determined to be cocaine This was positive evidence that the

defendant possessed the cocaine Further the defendant presents an issue of

credibility of the witnesses and the weight of the evidence a question of fact for

the factfinder which is not subject to appellate review Thus there was sufficient

evidence to prove the defendant possessed the cocaine See Young 99 1264 at pp

10 11 764 So 2d at 1006
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After a thorough review of the record we find that the evidence supports the

jury s verdict We are convinced that viewing the evidence in the light most

favorable to the State any rational trier of fact could have found beyond a

reasonable doubt and to the exclusion of every reasonable hypothesis of

innocence that the defendant was guilty of possession of cocaine with the intent to

distribute it

The assignment of error is without merit

CONCLUSION

For the foregoing reasons the defendant s conviction and sentence are

affirmed

CONVICTION HABITUAL OFFENDER ADJUDICATION AND
SENTENCE AFFIRMED
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